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A. Matafu, Platform classification: the EU prism facing the grey zone

SUMMARY : 1. Introduction: the regulatory grey zone. - 2. The Eu Regulatory
prism. - 3. Preply: online tutoring. - 4. OnlyFans: content creation +18. - 5.
YouTube & Twitch: content creation and advertisement. - 6. Conclusion.

1. Introduction: the regulatory grey zone.

In this era of “Platform Capitalism” (Haidar-Keune 2021), the exponential
generation of ever-new digital platforms is constantly reshaping traditional
conceptions of work and commerce.

The starting axiom is that platforms’ ability to squeeze out benefits from
the digital economy - through both direct income (e.g., fees and revenue shar-
ing) and indirect income streams (e.g., big data monetization) - rely upon us-
ers exchanging products and services. Thus, platforms typically exert as much
control as possible over operations and users through various means (e.g. al-
gorithmic management, control of financial flows).

The economic dominance of these platforms - allowing them to unilater-
ally set the Terms of Services (hereinafter “T0S”) -, together with the diffi-
culties to ascertain the degree of control they exercise due to their hybrid
business models, often leads to an ambiguous legal classification. Within this
"regulatory grey zone", platforms optimize operational benefits while at the
same time hiding their factual legal nature in order to evade crucial obliga-
tions and to outsource economic burdens to the users.

This paper aims to investigate the conditions under which digital plat-
forms function as mere intermediaries, marketplaces, or digital labour plat-
forms acting as de facto employers (Vandaele 2021). In doing so, the research
aims to highlight the far-reaching consequences that this classification en-
tails for users. Crucially, it uses Vat dynamics as a primary lens to uncover
how platforms use the allocation of tax liability to shift core economic risks
onto users, directly exacerbating their financial vulnerabilities and degrading
their working conditions.

To unpack this complexity, the study is centred on four case studies - Pre-
ply, OnlyFans, YouTube and Twitch - which can shed a light on how the Eu
law can address these decent work deficits of users (be they “business users”,
“self-employed”, or “persons performing platform work”), sometimes via de-
terrence, and other times through enforcement. Nonetheless, there are in-
stances in which the grey zone is so dense that the Eu regulatory prism could
not filter its colors.
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2. The Eu regulatory prism

Pursuant to the limited scope of this work, only the element of the Eu Regu-
latory prism that explicitly refers to “Platforms” - or to similar concepts like
Online Intermediation Services (hereinafter “Ois”) - will be taken into ac-
count.

The first legal tool to examine is the Reg. (EU) 2022/2065, Digital Services
Act (hereinafter “Dsa”), which addresses directly the platforms providing ser-
vices.

Art. 3(i) of the Dsa classifies “online platforms” as hosting service' that
stores and disseminates information to the public at the request of a recipient
of the service.

Upon online platform, the Dsa places due diligence obligations concerning
transparency? and content moderation practices. For instance, regarding the
latter, online platforms must provide users with an effective internal com-
plaint-handling system?® and a clear and specific statement of reasons* for any
restrictions regarding the provision of the service, monetary payments, or the
content provided by the recipient.

Furthermore, if an online platform reaches 45 million or more average
monthly active, recipients in the Eu it can be designated as a very large online
platform (hereinafter “Vlop”°) and, thus, be subject to additional obligation
to manage systemic risks (Section 5). To date, only YouTube has been for-
mally designated as a Vlop, following the European Commission’s decision of
25.04.2023. Other platforms, such as OnlyFans and Twitch, are approaching
this threshold, with approximately 30 million monthly active recipients each.
In contrast, Preply maintains a significantly smaller user base, with around 2
million monthly active recipients.

Lastly, additional obligations® may arise depending also on whether the
user providing services via the online platform can be classified as “trader”
pursuant to art. 3(f), that is any natural/legal person who is acting for pur-
poses relating to his or her trade, business, craft or profession.

The second set of legal tools to assess considers not only platforms but also
their counterparts: the Reg. (EU) 2019/1150, Platform-to-Business Regula-
tion, (hereinafter “P2b”) and the Dir. (EU) 2024/2831, Platform Work Di-
rective (hereinafter “Pwd”).

L Art. 3 lett. g, iii).

2 Artt. 15-24-27).

5 Art. 20).

4 Art. 17).

5 Art. 33.

¢ e.g. art. 30 para. 4.
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Chronologically, the P2b is the first regulation to address the superior bar-
gaining power often held by providers of intermediation services over their
counterparts.’

Art. 2 defines “Online Intermediation Services” as information society ser-
vices that, under a contractual relationship, allow business users to offer
goods or services to consumers, thus facilitating the initiation of direct trans-
actions.

The notion of “business user” - that is any private/legal person acting in a
commercial or professional capacity that offers, through Ois, goods or ser-
vices to consumers for purposes relating to its trade, business, craft or pro-
fession - clearly inspired the Dsa “trader” definition. The overlap between
these two legal instruments is solved by Dsa art. 30(4) which explicitly states
that the obligations therein are «Without prejudice to Article 4 of Regulation
(EU) 2019/1150».

The obligations set in the P2b broadly regulate the ToS for what concern
ex-ante content - with a valuable focus on transparency and on differentiated
treatment - and its modification - with a prohibition of retroactive changes.

Moreover, P2b establishes substantial and procedural safeguards for busi-
ness users in case of service restriction by the Ois, aimed at ensuring fairness
and effective redress possibilities. These involves the receival of statement of
reasons for the restriction - with a 30 days prior notice in case of termination
- an internal complaint-handling process effective and free of charge, the
possibility of solving through mediation or, elseways, the rights for repre-
sentative organisations or associations to take action before competent na-
tional courts.

Lastly the P2b, almost unnoticed, strengthens business users’ right of ac-
cess to data complementing the Gdpr® and regulates contractual terms espe-
cially with regards to exclusivity clauses’.

With the implementation deadline for Eu Member States approaching, the
Pwd is a revolutionary legal instrument which try to fill the gaps regarding
users protection by imposing on digital labour platform (hereinafter, “Dlp”)
a set of obligations connected to algorithmic management, thus protecting
Person Performing Platform Work (hereinafter, “Pppw”).

"1t should be noted that the P2B Regulation is currently slated for repeal under the European
Commission’s “Digital Omnibus” proposal (COM(2025) 837 final) for the simplification of
the digital acquis. The Omnibus includes a specific safety mechanism in Article 10(2). This
allows selected provisions (Articles 2, 4, 11, and 15) to continue to apply until 31 December
2032.

8 Art. 9.

 Art. 10.
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Dlp are defined as services provided at a distance electronically, at the re-
quest of a recipient, that involves the organization of work performed by in-
dividuals for payment as a necessary and essential component, and involves
the use of automated monitoring systems or automated decision-making sys-
tems.

Considering that these requirements must be met altogether, it can be ar-
gued that this definition critically leaves outside the Pwd’s scope of applica-
tion platforms that - thanks to their hybrid business model - successfully con-
ceal their control over the users’ activity and the request from a recipient (Sil-
berman 2023). A paradigmatic example of this is the case of “content market-
place”, such as YouTube (Silberman et al. 2023), Twitch and Only Fans.

If applicable, the Pwd imposes data limitations and transparency require-
ments for any algorithmic management system, also by strengthening human
involvement (Adams-Prassl et al. 2023) “in the loop”!?, “after the loop”'!,
“before the loop”!? and “above the loop” .

Considering that Pppw are defined as «individual performing platform
work», with no regard to the formal or substantial nature of the contractual
relationship with the Dlp, there is room for overlap with the P2b. Therefore,
art. 11(5) Pwd - together with recital 54 - clearly states that the provisions
about human review are not applicable to those Pppw that fall within the no-
tion of “business users”.

Last but not least, it is crucial to examine two legal texts that stem from
tax law, a legal framework that might prima facie seem unrelated to the dis-
cussion about decent working conditions. Nonetheless, the consequences
generated by the Directive 2021/514 (“DAC7”, amending Directive
2011/16/Eu) and the solutions provided by the Dir. 2006/112/EC (“Vat Di-
rective”) and its Implementing Regulation - Reg. (EU) 282/2011 - are crucial
to understand the real impact of the regulatory grey zone.

DACT new article 8ac established mandatory automatic exchange of infor-
mation from “Platform Operators” to the tax authorities about the relevant
activity - e.g. selling of personal services - carried out by “Sellers”. Here the
notion of platform operator is quite broad, encompassing any entity that con-
tracts with Sellers to make available all or part of a software allowing them to
be connected to other users for the purpose of carrying out a relevant activity.

The Directive had the positive effect of bringing to light the income gen-
erated on these platforms, previously concealed within the shadow economy.

10e g art. 10 para. 5.
eg art. 11.

12e.g. artt. 9-13-14.
13 Artt. 8-10 para 1.

Qpen Anno 2026 | n. 1 Pagina | 363




A. Matafu, Platform classification: the EU prism facing the grey zone

Nonetheless, after being exposed, platforms reacted rapidly by formalizing
tax policies aimed at sellers (i.e. “business users”, “person performing plat-
form work”). Crucially, this manifested either as a shift in the economic Vat
burden or as a direct transfer of the legal Vat liability itself. As a result, how
Vat is handled has become central to the decent working conditions of (bo-
gus)self-employed sellers operating on the digital market.

Should the Vat directive permit platforms to shift part - or, worse, the en-
tirety - of the Vat liability onto them, these actors would face an unsustain-
able financial and compliance load, compounded by platform fees, ordinary
taxes - and, in certain instances, extraordinary levies such as the “porn tax”
or “ethical tax”" - on top of the Vat itself.

This issue, and its broader implications, will be examined in greater detail
in the subsequent sections. At this stage, two provisions are of particular sig-
nificance.

First, art. 28 of the Vat directive introduced the legal construct of the
“deemed supplier”, defined as any taxable person acting in his own name but
on behalf of another person, who is deemed to have received and supplied
those services himself.

Second, art. 9a of the Implementing Regulation applied this concept spe-
cifically to Electronically Supplied Services (hereinafter, “Ess”), as defined in
art. 7, establishing a presumption that platforms facilitating Ess through «a
telecommunications network, an interface or a portal such as a marketplace
for applications» are to be regarded as the suppliers of those services. This
presumption can be rebutted by taking into account the contractual relation-
ship between the platform and its users. Nonetheless, the third subparagraph
- in consideration to the economic and commercial realities - critically turns
the presumption in an irrebuttable one when the platform operator «author-
ises the charge to the customer or the delivery of the services, or sets the gen-
eral terms and conditions of the supply».

The net result of this analysis is that investigating the way in which a plat-
form operates is crucial to identify its “substantial legal nature” - with little
regard for platforms’ self-declarations, naturally trying to minimise their role
- which in turns will have significant consequences on the applicable legal
regimes.

The notions of “mere intermediary” and “Dlp” represent two polar ex-
tremes. However, the reality is far more nuanced, as a dense spectrum of in-

4 Ethical tax or porn tax: additional income tax payable by business owners and profession-
als, as provided for in Article 1, paragraph 466, of Law n. 266/2005 and Article 31, paragraph
3, of Decree Law n. 185/2008.
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termediate scenarios exists between these two categories. To shed light on
this complexity, the following sections examine concrete cases that illustrate
the diverse configurations emerging in the digital market.

3. Preply: online tutoring.

Preply Inc., a United States-based corporation, operates as a technology ser-
vices provider within the e-learning sector. Through its digital platform, Pre-
ply facilitates connections between online language tutors and students'®,
acting as an intermediary in exchange for commission-based remuneration
on transactions processed via its services.

Preply’s platform allows tutors to be showcased on the front page, where
students can find their best match by choosing between multiple filters. After
completing a trial lesson, the student can choose a subscription plan, re-
newed each 28 days, with the tutor choosing from 1 to 5 lessons per week.
Tutors can deliver their service via Preply’s digital classroom, provided with
digital and Al tools useful for didactic purposes (e.g. whiteboard, note taker,
time tracker). It is not compulsory for tutor to use Preply’s Classroom; none-
theless, in the section “Key to success”, Preply advice to «aim for more than
75%» lessons delivered via Preply’s Classroom.

Preply’s platform amounts to a comprehensive management system,
thanks to which tutors can keep track of past lessons’ data, show slots of
availability for future lessons and edit their profile to be more visible on Pre-
ply’s front page. For any related problem, Preply provides a Help Centre and
a Tutor Community. The latter is a place to exchange ideas with other tutors
and try to raise awareness of a shared problem that Preply may or may not
decide to address/resolve. Moreover, Preply’s platform offers a Tutor Acad-
emy, useful for academic and business development, in the form of free webi-
nars, annual teaching conferences, and the possibility to be certified as a ‘pro-
fessional tutor’ after completing a course and passing a final test.

In Section 9 of its ToS “Relations Between Preply And Users”, Preply de-
clares that it «does not serve as an employer of any User unless separately
subject to a signed, written employment contract signed by both the User and
Preply»; consequently, tutors are described as «<independent contractors and
not as Preply’s or any other party’s employee, agent, franchisee, or servant»,
capable of deciding when and how often being available to provide the tutor-

1> For the sake of simplicity, the present work will only consider the B2C service (private stu-
dents), leaving aside the B2B service (business students).
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ing services to students, keeping the control of their «methods, materials,
content, and all aspects of the tutoring services».

However, the autonomy attributed to tutors under this classification is
substantially constrained. These limitations are imposed both explicitly,
through Preply’s regulatory framework, and implicitly, via the mechanisms
of algorithmic management. Such dynamics can be better understood by con-
sidering some concrete manifestations of these constraints, both overt and
covert.

First of all, non-compliance with Preply’s rules can lead to the suspension
or termination of a user's account. Preply reserves the right to take such ac-
tions at its sole discretion, with or without prior notice, depending on the
severity and nature of the non-compliance. For instance, one of the most con-
troversial cases of disciplinary measures by Preply is the supposed violation
of ToS art. 3.4(f) prohibiting tutors from offering tutoring services outside the
platform and from receiving, encouraging or soliciting payments through any
channels other than those provided by Preply.

Secondly, tutors’ organisation of work is limited by the binding options
provided by Preply. For instance, tutors can select a maximum of 2 days of
notice (minimum 1 hour) needed to book a trial lesson and 12 hours of notice
(minimum 2 hours) needed to book a regular lesson. Moreover, Preply obliges
tutors to make their calendars available for at least one and up to two months
in advance, thus allowing students to book classes as far ahead as one or two
months. This can be particularly limiting for the tutor. For instance, even if
the tutor sets the maximum available notice period, a student may still book
a trial lesson just 12 hours in advance. Due to time zone differences, the tutor
might not notice the booking in time, for example, if the lesson is booked
overnight for the following morning or afternoon, or early in the morning
while the tutor is still asleep for the same evening. Additionally, a student
could book lessons up to two months in advance and then cancel any of them
freely, and without consequences, up to 12 hours before the start time. This
short notice is often not enough for the tutor to fill the empty slot with an-
other student, resulting in a direct loss of work hours for each cancellation.

Thirdly and even more significant is the visibility issue, where tutors are
nudged to follow Preply’s suggestions deemed as “Key to success” and to aim
for the “Super Tutor” badge to be as much visible as possible in the market-
place. If a tutor fails to meet the required performance percentages - which
does not amount to a violation of the ToS - their profile is ranked at the bot-
tom of the search results, ending up completely out of the market. Whereas,
the more availability tutors show in their calendar, the more they use Preply’s
classroom, the more hours of classes they provide, the more they are likely to
be shown up in Preply’s Front Page.
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The “Key to success” section - which can be found by tutors in their own
“Insights” page - presents benchmarks designed to foster overall visibility on
the platform, operating as implicit conditions for professional advancement.
Tutors are expected to keep rescheduled lessons below 10%, cancelled lessons
below 5%, and to avoid missing any lessons altogether. Consistency is further
emphasized through the requirement that at least 75 % of weekly lessons take
place as planned, and that the majority of them (over 75 %) be conducted
within the Preply classroom rather than through external tools. Equally im-
portant are responsiveness and student retention. Tutors are urged to reply
to messages within 24 hours in more than 90 % of cases, and to follow up with
trial students at the same high rate, thereby signalling commitment and en-
couraging conversion into long-term learners.

The “Super Tutor” is a status awarded by Preply to tutors who demonstrate
consistently high performance and reliability. To qualify, tutors must satisfy
over a rolling 90-day period all of the following criteria: have taught at least
40 lessons, maintain an average rating of 4.8 or higher, record zero absences
in both trial and regular lessons, reply to at least 90% of first messages from
new students within 24 hours, convert at least 60% of trial lessons into paid
subscriptions (unless no trials were taught), keep cancellations/reschedules
below 5% for trial lessons and below 20% for regular lessons. Achieving Super
Tutor badge increases visibility and boosts trial bookings (by an estimated
15%), also thanks to the Super Tutor filter in the search page. Moreover, Su-
per Tutors are eligible to teach corporate students, who supposedly generate
three times higher income after six months. Lastly, Super Tutors get priority
in advertising campaigns, meaning greater promotional exposure to prospec-
tive learners. In short, the program serves both as a marketing tool (enhanc-
ing tutors’ discoverability and credibility) and as a disciplinary framework, as
tutors must maintain continuous compliance with the prescribed perfor-
mance standards to retain the badge.

With this in-depth perspective in mind, the purported autonomy of tutors
reveals itself to be autonomy that is significantly conditioned by the Terms
of Service and the mechanisms of algorithmic management.

From the other side of the relationship, the true legal nature of Preply also
raises substantial questions. Preply qualifies itself sometimes as a “market-
place”!¢ and other times as “on-demand intermediary”!’, expressly excluding

the qualification as “employer”!®, “online tutoring services” or as “language

16 How EU VAT May Apply to Tutoring on Preply.
17 Preply Subscription Services Terms.
18 ToS Section 9.
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learning school”'”. Moreover, through a prima facie interpretation of the Vat
directive, it states that it is not «a “deemed supplier” since live online tutor-
ing is not considered a digital service» pursuant to article 7 lett. j.2° This ex-
ception is specifically designed for courses «delivered by a teacher over the
Internet or an electronic network (namely via a remote link)»; however, as
noted above, Preply provides students with access to a comprehensive digital
ecosystem.

For Vat purposes, this ecosystem can be argued to constitute - together
with the human part of the service (i.e. 1-to-1 teaching) - an indivisible “Sin-
gle Complex Unit”?'. Each of the component elements forming the complex
units - note that students pay a bundled price for the package as a whole - is
explicitly foreseen as an Ess pursuant to Annex II of the Vat Directive, as fur-
ther specified in Annex I of the implementing regulation. Moreover, even
though it is not easy to argue that Preply falls within the DIp notion - due to
the “organisation of work” requirement of art. 2(1iii) - it is difficult as well to
believe that it acts as a mere intermediary.

In addition to the aspects previously analysed, Preply exercises stringent
control over payment processes and unilaterally establishes service fees for
both students and tutors. Students are required to pay a processing fee of ap-
proximately 10% on each transaction conducted through the platform. Tu-
tors, by contrast, are subject to a commission structure, referred to as the
"Preply Commission" which is applied to each lesson delivered via the plat-
form. This commission is tiered and determined by the cumulative hours of
instruction completed with each student. For trial lessons with new students,
the commission is fixed at one hundred percent. For subsequent lessons, the
commission rate decreases incrementally according to the following thresh-
olds: 33% for the first twenty hours, 28% for twenty-one to fifty hours, 25%
for fifty-one to two hundred hours, 22% for two hundred one to four hundred
hours, and 18% for any hours exceeding four hundred.

There exists no direct financial relationship between tutors and students.
Students fulfil their payment obligations to tutors by remitting funds directly
to Preply through third-party payment processors, including Braintree,

19 ToS Section 7.

20 How EU VAT May Apply to Tutoring on Preply.

21 This interpretation flows from CJEU’s notion of an “indivisible economy supply” (CJEU
27.10.2005, C-41/04, Levob Verzekeringen BV and OV Bank NV c. Staatssecretaris van Fi-
nancién), which must not be artificially splitted (CJEU 25.02.1999, C-349/96, Card Protection
Plan Ltd (CPP) c. Commissioners of Customs & Excise) and have to be identified through the
perspective of the average consumer (CJEU 04.03.2021, C-581/19, Frenetikexito - Unipessoal
Lda c. Autoridade Tributdria e Aduaneira).
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Stripe, and PayPal. Preply then displays the net amount, after deducting its
commission, in the "Tutor Wallet" for each confirmed lesson. Tutors may
withdraw their earnings, as detailed in the Earning Report, from the Wallet,
though transaction fees - payable to third-party payment processors - are de-
ducted from the final payout.

For Preply to function as a mere intermediary, it would be necessary to
permit tutors to access students' billing information and issue invoices di-
rectly to them. The current payment structure, however, underscores Preply’s
role as more than a passive facilitator, given its control over financial trans-
actions and fee determination.

The situation became even more contentious from 2025, when - following
the implementation of DAC7 (Directive 2021/514) - Preply sought to formal-
ise tax-related policies by transferring the entirety of the Vat liability onto
tutors. Initially, the company disseminated an email to tutors, notifying them
that teaching services provided to students within the Eu through the Preply
Marketplace might now be subject to Vat in the student’s country of resi-
dence. The email further advised tutors to consult with an accountant to nav-
igate the complexities of the new Eu Vat regulations.

In alignment with this approach, Preply proceeded to revise its online pol-
icy, specifically the section titled “How EU VAT May Apply to Tutoring on
Preply” as published in the Preply Help Center:

What's changing in 2025?
From January 1, 2025:

¢ Changes to the EU VAT Directive came into effect.

o EU VAT applicability on tutoring services depends on where your students are
based, not where you are based.

« Even if you are outside the EU or not EU VAT registered, EU VAT may still apply.

The table below tells you which section might be relevant for you.

Preply Marketplace Preply Business
EU based Outside EU EU based Outside EU
EU VAT may EU VAT may EU VAT should not apply
apply on tutoring not apply on
EU VAT and Preply tutoring but on See section 5
registered services Preply services

See section 1 See section 2

EU VAT may EU VAT may
Other apply on tutoring not apply

See section 3 See section 4
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Subsequently, Preply commenced the issuance of invoices to tutors for Vat
purposes. Remarkably, through these invoices, Preply attempted to shift Vat
liability on tutors for amounts they had never actually received. In fact, the
invoices in question included not only the net earnings derived from con-
firmed lessons and the commissions withheld on those lessons, but also sums
associated with unused lessons and trial sessions.

As previously noted, Preply retains the full amount for trial lessons, effec-
tively withholding one hundred percent of the payment. This practice also
extends to so-called “unused lessons” which refer to lessons purchased by
students but not utilized before the commencement of a new billing cycle,
thereby rendering them expired. In such cases, Preply retains the entire cor-
responding amount, while tutors receive no compensation whatsoever. This
situation, which may appear paradoxical, is not an oversight. Tutors are re-
quired to pay Vat on amounts they have never actually received. Preply ex-
plicitly clarifies this position in its policy (“How EU VAT May Apply to Tutor-
ing on Preply”), stating that «Note that trial lessons as well as lessons part of
a subscription or package (both used and unused) are part of your VAT taxable
sales» .

In the second place, it is also questionable whether any Vat liability should
fall upon tutors pursuant to art. 28 of Directive 2006/112/EC together with
art. 9a(1) of the Implementing Regulation (EU) 282/2011.

Provided that the service can be classified as Ees, both Preply and tutors
fall within the notion of “taxable person”, taking part in the supply of tutor-
ing services, while private students are not considered Vat subjects. Consid-
ering that Preply, regardless of what is written in the ToS, fulfills all the al-
ternative conditions of the last subparagraph of art. 9a(1), it cannot rebut the
legal presumption.?? Therefore, Preply must be considered the “deemed sup-
plier” of the service.

This implies the creation of two separate service provision relationships
for Vat purposes: the Tutor provides tutoring services to Preply (B2B - Busi-
ness-to-Business), Preply provides tutoring services to the Student (B2C -
Business-to-Consumer).

For the B2B transaction, the general rule set out in art. 44 of Directive
2006/112/EC states that the place of supply is the place where the recipient
(the taxable person, Preply) has established their business. Since Preply is es-

22([...] For the purposes of this paragraph, a taxable person who, with regard to a supply of
electronically supplied services, authorises the charge to the customer or the delivery of the
services, or sets the general terms and conditions of the supply, shall not be permitted to
explicitly indicate another person as the supplier of those services.». On this point see CJEU’s
judgement in C-695/20 which will be analysed in the next paragraph.
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tablished in the United States (Delaware), outside the territory of the Eu, the
Eu tutor will not have to charge Eu Vat for the services provided to Preply.

As for the B2C transaction, the specific rule set out in art. 58(1) of Directive
2006/112/EC states that for electronically supplied services to a non-taxable
person (the student), the place of supply is the «place where that person is
established, has his permanent address or usually resides». Therefore, Preply
should charge Eu Vat only if the student resides within the territory of the Eu.
As Preply is established outside the Community (USA), it should use the spe-
cial scheme for services supplied by taxable persons not established in the
Community (the ‘non-Union scheme’) pursuant to art. 359 of Directive
2006/112/EC.

To conclude, it is essential to underscore the necessity for a fair and equi-
table application of Vat regulations to ensure decent working conditions for
tutors. Consider, for instance, a tutor classified as “self-employed” who works
full-time, dedicating approximately 160 hours per month to their profes-
sion?. Assuming a division of 60% of this time to direct teaching and 40% to
lesson preparation, such a tutor might achieve a gross monthly income of €
1.920,00. After accounting for Preply’s commission (minimum € 345,60 as-
suming the 18% best fee ratio), this amount would be reduced to a net salary
of € 1.574,40. Under the system implemented by Preply, the tutor would be
required to pay a Vat of minimum 15% (pursuant to art. 97of Directive
2006/112/EC) not only on their gross salary but also on additional amounts
they never received, such as those related to trial lessons, unused lessons, and
Preply’s Commission. This would result in an approximate Vat burden of €
300, equivalent to nearly one-fifth of their net salary. Following the payment
of income taxes and contributions to pension schemes (around 600€), the tu-
tor would ultimately retain less than one-fourth of their original gross salary.
In this scenario, paying € 300 more of Vat is neither fair nor sustainable, as it
imposes an undue financial strain on tutors and undermines the viability of
their profession.

In the following section, we will examine a case in which a platform at-
tempted a similar manoeuvre, only to be challenged before the Court of jus-
tice. The Court’s ruling in this instance reaffirmed the principles of European
Union law, emphasizing the proper allocation of Vat liability and its resulting
economic burden. This analysis will serve to highlight the legal boundaries

3 For the purpose of clarity and simplicity, the example does not account for currency con-
version rates between the US dollar and the euro, nor does it consider the fees associated
with the payment processing mechanisms.
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within which platforms must operate to ensure equitable treatment of their
service providers.

4. OnlyFans: content creation +18.

OnlyFans is an online social media platform operated by Fenix International
Limited, a limited company registered in England and Wales. The platform
enables users aged 18 and above to share and access content. Creators on On-
lyFans publish a variety of media, including uploaded photos and videos, live
video streams, and private messages. The majority of this content is not ac-
cessible without payment.

The business model of the platform is based on the “Fil fee”, which is a
systematic deduction of 20% in favour of OnlyFans from every Fan Payments.
Moreover, OnlyFans asserts sole ownership of all anonymized data relating
to user activity and its right to use that data for any purpose permitted by law.

Fans gain access to creators’ content through several “Creator Interac-
tions” These include monthly subscriptions to a creator’s channel, pay-per-
view content delivered on an ad hoc basis to individual users, direct messages,
and tips or donations. OnlyFans acknowledges the use of recommender sys-
tems, such as «[...] displaying Creator accounts on your home page that other
Users who share subscription preferences similar to yours have chosen to fol-
low». However, unlike mainstream social media platforms, OnlyFans does not
offer algorithmic discovery tools such as trending sections, curated show-
cases, or personalized recommendation feeds. The platform’s search func-
tionality is intentionally limited, primarily allowing users to locate creators
they already follow. As a result, content discovery on OnlyFans is largely ex-
ternalized. New audiences typically encounter creators through promotion
on third-party platforms, such as Instagram or X/Twitter, or via unofficial
search tools.

Internally, the platform prioritizes monetisation and organisational fea-
tures, including pay-per-view content, live streaming, bookmarks, and con-
tent vaults. These tools enable creators to structure their content and manage
subscriber relationships effectively.

From a legal standpoint, OnlyFans itself states it is «not a party to the Con-
tract between Fan and Creator or any other contract between a User and a
Creator» and denies any «agency, partnership, joint venture, franchisor-fran-
chisee, representative, fiduciary, or employee-employer» classification.
Moreover, OnlyFans is the only of the four platforms to explicitly recognise
the application of the P2b regulation dedicating to it a specific section of its
website, thus treating creators as “business users”.

Diritto del lavoro ———
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Nonetheless, as a matter of fact, OnlyFans substantially constrains the au-
tonomy of Creators - mainly through the ToS and its discretionary implemen-
tation also via algorithmic management - and falls short in respecting the P2b
provisions.

First of all, OnlyFans has a strict policy banning words related to competi-
tors (e.g., “Fansly”, “ManyVids”) and off-platform interactions (e.g., “meet”)
to prevent circumvention off the platform (Warin, Gott and Graham 2025;
Warin, Blake, Graham and Bertolini 2025). While the use of certain words can
be quite straightforward, the “Acceptable Use Policy” gives OnlyFans an im-
mense discretionality to sanction creators, due to the actual nature of inti-
mate content.

Furthermore, users’ violations of the OnlyFans’ policies are usually de-
tected with technology tools** and may lead to disciplinary measures as the
removal of the content, the pausing Fan Payments or the suspension/deletion
of the account with the consequent forfeiture of earnings. All of this, at the
sole discretion of OnlyFans, with a general 30 days’ notice period before is-
suing those sanctions which does not work for suspected serious breaches or
unlawful/fraudulent activity the disciplinary measure that can be issued im-
mediately without warning®°. Lastly, OnlyFans deters creators to ban clients
- for instance due to sexual harassment or verbal abuse - by automatically
giving Fans the refund of the channel subscription right after the ban (Warin,
Blake, Graham and Bertolini 2025).

Regarding the payment terms, even if creators retain the authority to de-
termine their monthly subscription prices and other content pricing, the plat-
form itself establishes minimum thresholds for subscriptions and tips. As of
23.08.2025, the minimum subscription price is set at $ 4,99. It remains possi-
ble for creators to offer content free of charge.

The Vat treatment of OnlyFans transactions underwent a significant struc-
tural shift in July 2020 - after the pressure by the United Kingdom’s tax au-
thority -, moving from a tax on the Fil fee to a tax on the total payment made
by the fan. To date, all payments made by fans are processed in USD through
third-party payment processors and are subject to “Indirect Sales Taxes”
which vary depending on the applicable jurisdiction. For example, in jurisdic-
tions where a Vat of 22% applies, a subscription priced at $ 3,60 would result
in a total charge to the fan of $ 4,39, comprising the base price plus $0,79 in
Vat.

% e.g. Al and Machine Learning-enabled tools, see ToS paragraph 12)
%5 ToS paragraph 14)
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At the end, after the application of the FIL fee - which in this example
amounts to $ 0,72 -, for a subscription priced at $ 3,60, the fan pays a total of
$ 4,39, while the creator receives a net amount of $ 2,88, designated as the
“Creator Earning”. This amount becomes available for withdrawal once it is
reflected in the creator’s OnlyFans Wallet, provided that the minimum pay-
out threshold has been met. As of 23.08.2025, the minimum subscription
price is set at $ 4,99. The process of reflecting a fan’s payment in the creator’s
wallet typically takes approximately one week. Following this, it takes an ad-
ditional three to seven days for the funds to be transferred to the creator’s
bank account.

In light of the foregoing analysis, it is now pertinent to examine the judg-
ment of the Court of justice in Fenix International Ltd*S. This case underscores
the critical importance of accurately defining the role of platforms in the dig-
ital economy, not only to ensure compliance with tax obligations but also to
safeguard the rights of users who rely on these platforms for their livelihood.

The dispute originated from a conflict between Fenix International and the
United Kingdom’s tax authority, Her Majesty’s Revenue and Customs (Hmrc),
regarding Vat assessments for the period spanning 2017 to 2020. Hmrc con-
tended that, under art. 9a(1) of the Implementing Regulation, Fenix should
be classified as a “deemed supplier” of services. This classification carried
significant implications: Fenix would be liable for Vat on the total amount of
Fan Payments rather than merely on the 20% Fil fee. Such an interpretation
effectively shifted the Vat liability from creators to the platform, raising ques-
tions about the fairness and legality of this fiscal arrangement.

Central to the case was the “legal fiction”?” created by art. 28 of the Vat
Directive, together with art. 9a of the Implementing Regulation that clarified
the notion of “deemed supplier” in the digital economy. Fenix contested the
validity of this provision asserting that the Council had overstepped its au-
thority by effectively amending or supplementing the substantive provisions
of art. 28 of the Vat Directive. Furthermore, Fenix argued that art. 9a «makes
it impossible to rebut the presumption in the case of an online platform», re-
sulting in the indiscriminate classification of nearly all platforms as suppliers,
«regardless of the contractual terms and conditions related to the agency and
of the economic and commercial realities».?

In contrast, Advocate General Rantos defended the validity of art. 9a, em-
phasizing that its application was not based solely on formal contractual re-

26 CJEU 28.02.2023, C-695/20, Fenix International Limited c. Commissioners for Her Majesty's
Revenue and Customs

7 Fenix International Ltd., paragraph 54.

28 Opinion of AG Rantos in Fenix International Ltd, paragraphs 78-79.
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lationships but rather on the underlying economic and commercial reality.
According to this interpretation, platforms that transcend the role of mere
technical intermediaries - by setting the general terms and conditions of the
supply of services - should be treated as “deemed suppliers”?. This active
participation justifies treating the platform as the “deemed supplier” to up-
hold fiscal neutrality and ensure effective tax collection.

The Court’s final judgment aligned with this perspective, prioritizing eco-
nomic substance over formal contractual arrangements. In Paragraph 83, the
Court articulated its reasoning clearly: «Where a taxable person, who takes
part in the supply of a service by electronic means, by operating, for example,
an online social network platform, has the power to authorise the supply of
that service, or to charge for it, or to lay down the general terms and condi-
tions of such a supply, that taxable person may unilaterally define essential
elements relating to the supply, namely the provision of that service and the
time at which it will take place, or the conditions under which the considera-
tion will be payable, or the rules forming the general framework of that ser-
vice. In such circumstances, and having regard to the economic and commer-
cial reality reflected by them, the taxable person must be regarded as being
the supplier of services, pursuant to art. 28 of the Vat Directive».

Ultimately, the Court concluded that the Council had not exceeded its im-
plementing powers and that art. 9a(1) remained valid. This ruling not only
clarified the application of Vat regulations to digital platforms but also rein-
forced the principle that legal classifications must reflect the economic real-
ities of modern e-commerce®. By doing so, the Court ensured that platforms
like Fenix are held accountable for their actual role in the supply of services,
thereby protecting users from undue fiscal burdens and promoting decent
working conditions in the digital economy.

5. YouTube & Twitch: content creation and advertisement.

The final case studies of this analysis focus on YouTube and Twitch, two of
the most influential digital platforms operating as content marketplaces for
video creators.

These platforms are not merely intermediaries; rather, they play a pivotal
role in shaping the professional environment in which creators develop their
digital portfolios and cultivate their audiences. As discussed in previous work
(Matafu 2022), the structural and operational frameworks of YouTube and

2 Opinion of AG Rantos in Fenix International Ltd, paragraph 86.
30 Fenix International Ltd, paragraphs 54-57-88.
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Twitch exert significant influence over creators’ working conditions and
overall sustainability.

Both platforms are instrumental in enabling creators to develop and inter-
act with their audiences. Monetization on these platforms is achieved
through a blend of direct mechanisms such as revenue-sharing models tied
to advertising, channel subscriptions, and viewer donations - on which the
platforms apply a fee stemming from 30% to 55% - as well as indirect avenues,
including brand partnerships and sponsorships.

To ensure content aligns with advertiser expectations, both YouTube and
Twitch unilaterally establish “advertiser-friendly” policies within their ToS,
with monitoring and decision-making about sanctions largely delegated to
algorithmic systems3! The vagueness of these guidelines grants platforms
broad discretionary authority, leading to inconsistent enforcement where
similar behaviours may be penalized differently across creators. Moreover,
creators frequently face disciplinary actions - such as shadow ban, demone-
tisation, content “strikes”, permanent bans - often imposed without prior hu-
man oversight or adequate justification, thereby depriving them of their pri-
mary income source with limited recourse for appeal.

A fundamental distinction lies in the operational focus of the two plat-
forms: YouTube is primarily oriented toward uploaded video content, while
Twitch specializes in live streaming. This divergence necessitates different
approaches to content moderation: Twitch relies more heavily on real-time
algorithmic monitoring and decision-making, whereas YouTube can more
easily implement ex-ante controls before the content is published.

Despite the absence of ToS violations, opaque artificial intelligence sys-
tems dictate the indexing, discoverability, and visibility of content on "Front
Pages" or “Trending” sections. The frequent and unannounced updates to
these algorithms compel creators to adopt a “trial and error” approach, con-
tinually adapting their content to align with the platform’s unspoken prefer-
ences to avoid abrupt declines in revenue.

These mechanisms and policies ensure that both platforms retain absolute
control over their digital environments and financial ecosystems. Creators
operate within a framework defined by unilaterally set, opaque, and algorith-
mically enforced rules. Nonetheless, the two platforms differ in their legal
classification and approach to Vat.

31 “Adpocalypse” waves over the years, together with opaque demonetisation algorithms,
have exposed creators to revenue volatility without meaningful recourse; for further details,
see (Mataft, 2022).

Diritto del lay
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YouTube explicitly states in its ToS that it «acts as a distribution platform
for original content creators and advertisers large and small» and positions
itself as a «provider of hosting services for such Content».

In contrast, Twitch describes its platform as a “service” and itself as a “pro-
vider” of those services. The Monetized Streamer Agreement (Section 13.3)
further clarifies that the relationship between Twitch and its creators remains
that of independent contractors, explicitly disclaiming any agency, employ-
ment, fiduciary, or representative relationship.

Regarding tax law, both YouTube and Twitch configured a Vat-inclusive
pricing model.3?

Under this model, Vat and transaction fees are deducted from the gross
amount paid by consumers, effectively shifting the Vat economic burden to
creators. Therefore, even though creators do not directly pay Vat, their share
is calculated based on the remaining net value, resulting in a lower actual
payout compared to non-Vat jurisdictions. YouTube acknowledges that
Google Ireland (the recipient) must be accountable for Vat on the services
provided via the reverse charge mechanism pursuant to art. 196 of Council
Directive 2006/112/EC. On the other hand, Twitch Interactive, Inc. operates
as a non-Eu entity that manages its European Vat obligations through the
One Stop Shop (0OSS) system. Additionally, Twitch has complied with DAC7
obligations by requiring creators to complete an interview module within the
regulatory timeframe, imposing penalties such as blocked payouts or channel
demonetization for non-compliance.

6. Conclusion

The transition from industrial to informational capitalism has fundamentally
reshaped the global economic landscape, ushering in the era of “Platform
Capitalism” where digital services increasingly act as the primary organizers
of social and economic relations.

As this investigation has demonstrated, the current state of digital com-
merce is characterized by a pervasive “regulatory grey zone” in which plat-
forms leverage hybrid business models to distance themselves from tradi-
tional legal obligations. By presenting themselves as neutral matchmakers or
“mere intermediaries”, these platforms maintain an unsustainable legal fic-
tion while simultaneously exerting substantial, often unilateral control over
their users’ working conditions. This “shiftiness” regarding legal nature is a

32 For the sake of simplicity, this Vat analysis addresses only subscriptions, that is the biggest
share of direct monetisation via platforms for creators.
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systematic strategy designed to outsource operational and economic risks to
vulnerable users while optimizing the platform's own financial gains. The
most aggressive manifestation of this strategy is found in the transfer of the
entirety of Vat liability, where the diverging behaviours of platforms reveal
the depth of the problem.

OnlyFans stands as a paradigmatic example of this trend, being among the
first platforms to systematically shift the Vat liability and its resulting eco-
nomic burden onto its business users, thereby externalising its own fiscal re-
sponsibilities. This attempt to transfer liability has been explicitly reiterated
and intensified by Preply, which, following the implementation of DAC7, has
compelled tutors to pay Vat not only on their actual earnings but also on
amounts they never received, such as trial and unused lessons. Meanwhile
both Twitch and YouTube, through two distinct legal architectures, have nor-
malized Vat-inclusive pricing models, where the tax is unbundled from the
gross payment before any revenue share is calculated. Thus, the economic
burden of the Vat is effectively transferred to the creator, as their percentage
share is applied only to the remaining net value.

The judgment of the Court of Justice Fenix International Ltd. represents a
critical failure for platforms seeking to exploit contractual neutrality as a
means of evading Vat liability. The Court unequivocally prioritised economic
substance over formal contractual arrangements, ruling that a platform act-
ing as a “deemed supplier” cannot evade its fiscal responsibilities by invoking
contractual fictions if it exercises control over essential aspects of the trans-
action such as authorising charges or setting the general terms of service.
This reasoning, grounded in the principles of fiscal neutrality and effective
tax collection, establishes a precedent that could - and indeed should - be
extended to challenge all platforms, Preply foremost among them.

Despite these critical fiscal developments, other significant legislative in-
struments remain either largely overlooked or structurally ineffective in ad-
dressing the challenges faced by content marketplaces.

The Pwd, for instance, establishes stringent criteria for classifying plat-
forms as Dlp that risks making the majority of platforms - including all those
examined in this article - falling outside the scope of its application. Further-
more, although the Dsa and the P2b introduce essential procedural safe-
guards (Barnard 2023), these measures are often insufficiently enforced to
mitigate the economic and psychological devastation creators feel when
faced with unilateral platform decisions.*

%5 For instance, in possible contrast with art. 10 P2b, Twitch’s exclusivity clause imposed a
'walled garden' ecosystem by restricting creators from streaming on external platforms. This
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To move beyond the “regulatory grey zone”, the Eu must sharpen the
prism’s focus by aligning legal classifications with the underlying economic
and commercial realities of platform operations. This recalibration ensures
that the prism no longer merely observes a grey blur, but instead clearly sep-
arates the various shades of platform activity, ensuring that tax and labour
risks are reallocated to the entities that actually wield the power. Upon this
broader accountability the Eu can safeguard the fundamental rights of mil-
lions who earn their livelihood in the digital market - such as meaningful hu-
man review of algorithmic decisions (Veale, Silberman and Binns 2023) and
rights to collective bargaining (Matafu 2025).

Ultimately, clarifying the legal status of digital platforms is not a mere ac-
ademic exercise; it is an urgent necessity to ensure that the digital frontier
does not become a lawless space for the commodification of labour, but rather
a sustainable ecosystem for innovation and protected work.
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