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SOoMMARIO: 1. Brief introduction. - 2. The regulation of fixed-term employ-
ment contract in European Union law. Brief notes. - 3. The compatibility be-
tween the regulatory discipline of fixed-term work in Italy (Legislative Decree
81/2015) and the European Union one. - 4. The regulatory discipline of fixed-
term work in Algerian law. - 5. Concluding remarks on the compatibility of
the Algerian discipline of fixed-term work with the European Union one.

1. Brief introduction

The purpose of this paper is to provide - in the field of the studies carried out
for the African and EU comparative labour law conference - a comparison be-
tween the discipline of fixed-term employment contract under European Un-
ion law and that provided for, at present, in the law of one of the main North
African countries, Algeria. The analysis is also carried out through a compar-
ison with the discipline of fixed-term contracts in the Italian legal system and
the doctrinal debate on the latter’s compliance with the European Union legal
system.

It should be pointed out that the bibliographical material on which I based
my research on the regulation of fixed-term contracts in Algerian law is not
particularly copious as I was only able to consult sources (which are also
scarce) in French as I have no knowledge of Arabic. I therefore apologize in
advance to readers for any incomplete information included.

2. The regulation of fixed-term employment contract in European
Union law. Brief notes

Since it is certainly not possible here to carry out an exhaustive examination
of the discipline of fixed-term work in European Union law, we will briefly
review the salient features of the relevant European legislation in order to
verify the possible contrast with the Algerian domestic discipline of fixed-
term employment contract.

The regulatory intervention of the European Union on fixed-term employ-
ment contract in 1999! had its background and legal basis in the so-called
“social dialogue” provided for in Article 139 of the Treaty on the Functioning
of the European Union, on the basis of which the social partners may negoti-
ate agreements at European Union level, which, on a proposal from the Com-
mission, may be implemented by the Council by its own decision.

! Directive 1999/70/EC of 28 June 1999 concerning the framework agreement on fixed-term
work concluded by Etuc, Unice and Ceep.
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Towards the end of the 1990s, the ever more pressing need of companies
to obtain greater margins of flexibility in the management of labour relations
led the Member States to legislate in labour market matters. This situation
has led the Commission to consider joint action on flexible work organisation
as indispensable and to consult the social partners to this end.

The European social partners, Unice, Ceep and Etuc, therefore began ne-
gotiations, which ended on 18 March 1999 with the conclusion of a framework
agreement on fixed-term work that was subsequently implemented by the
European Community with the adoption of Directive 1999/70 EC on 28 June
of that year.

The adoption of this measure is part of the innovations introduced by the
Single European Act and the Agreement on Social Policy, under which the
European Community pursues the objective of achieving harmonisation of
national legislation through the adoption of minimum requirements with
which domestic legislation must comply. These directives on social policy
therefore impose a verification activity on member states, which must assess
whether the level of social protection offered by their existing legislation is,
at least, equal to the minimum requirements introduced by the Community
and, if necessary, must raise the threshold of protection to these minimum
standards? .

The social partners, in the recitals to the framework agreement, transposed
by the directive, start from the premise that «<permanent employment con-
tracts are the common form of employment relationship and contribute to
the quality of life of the workers concerned and to improving performance»,
recognising, however, that «the use of fixed-term employment contracts
based on objective reasons is a way of preventing abuse» and that «fixed-term
employment contracts are a feature of employment in certain sectors occu-
pations and activities capable of satisfying both employers and workers».

As far as the mandatory content is concerned, clause 1 of the framework
agreement identifies the objectives pursued, i.e. (a) to improve the quality of
fixed-term work by ensuring compliance with the principle of non-discrimi-
nation and (b) to create a legal framework for the prevention of abuse arising
from the use of a succession of fixed-term employment contracts or relation-
ships.

It is in this sense that the implementation of the European directives on social matters by
the member States must be read and interpreted, as confirmed by Italian Constitutional
Court in the decision no. 45 of 3 February 2000.
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Clause 2 identifies the scope of the framework agreement that applies to
fixed-term workers with an employment contract governed by the law, col-
lective agreements or practice in force in each Member State.

Clause 3 provides the definitions relevant to the reading of the text while
clause 4, entitled “Principle of non-discrimination” provides that fixed-term
workers may not be treated less favorably than comparable permanent work-
ers merely because they have a fixed-term employment contract or relation-
ship, unless there are objective reasons for doing so, and also prescribes the
application of the principle of pro rata temporis. Paragraph 4 of the clause
provides that the seniority period criteria relating to particular conditions of
employment shall be the same for both fixed-term and permanent employ-
ees, except where different seniority period criteria are justified by objective
reasons.

The core of the anti-abuse function of the Framework Agreement is con-
tained in clause no. 5, entitled “Measures to prevent abuse” which, in order
to prevent abuse arising from the use of successive fixed-term employment
contracts or relationships, requires Member States, after consultation with
the social partners, to introduce, in the absence of equivalent rules for the
prevention of abuse and in a manner which takes into account the needs of
specific sectors and/or categories of workers, one or more measures relating
to: (a) objective reasons for justifying the renewal of such contracts or rela-
tionships; (b) the maximum total duration of successive fixed-term employ-
ment contracts or relationships; (c) the number of renewals of such contracts
or relationships.

Clauses 6 and 7 regulate the employer’s disclosure obligations in respect
of vacancies among the company and in trade union matters, respectively.

Finally, the framework agreement provides for a non-regression clause
(clause 8) that allows member states to maintain or introduce provisions that
are more favorable to workers than those set out in the agreement.

The legal doctrine has pointed out that the framework agreement contains
a light regulation, limiting itself to prescribing minimum rules for member
states on non-discrimination of fixed-term workers and the prevention of
abuse arising from the repetition of fixed-term contracts, without prescribing
detailed regulation of the duration and has therefore «an essentially agnostic
attitude» (Ferraro 2008, p. 13) to the point that an orientation has arisen
within case law according to which the content of the directive would not ap-
ply to the first or single fixed-term contract®, also shared by a part of Italian

5 Trib. Napoli, 15.11.2007, in RIDL, 2008, 3, p. 614 ff. with a note by M. Marazza, Le assunzioni
a termine "formalmente acausali”, a norma dell’art. 2, d.Igs. n. 368/2001, sono compatibili con la
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doctrine (Ciucciovino 2007, p. 458) . In this opinion, the directive would op-
erate «in a minimalist dimension by focusing primarily on the abuses arising from
the repetition of fixed-term contracts, and thus with an essentially anti-fraud and
anti-discriminatory purpose» (Ferraro 2008, p. 45)“.

These considerations must not, however, lead to an underestimation of the
scope of the directive to which, also because of the interpretation provided
by the Cjeu and the national courts, absolute importance must in any case be
attributed in the regulation of fixed-term work.

In particular, the purpose of the directive should be taken into considera-
tion in order to examine the compatibility of the domestic regulation with the
Eu one. From this point of view, one must share the opinion of those who
consider that clause no. 1 of the framework agreement highlights the will of
the signatory social partners to provide a minimum nucleus of protections to
counter the precariousness of workers’ lives (Franza 2010, p. 19; Aimo 2017,
p. 21), which is well expressed in the binomial non-discrimination/preven-
tion of abuse on which the directive is based. Moreover, it cannot be over-
looked that, in reconstructing the purpose of the directive, the Cjeu, making
use of recital no. 6 of the framework agreement, according to which employ-
ment contracts of an indefinite duration represent the common form of em-
ployment relations and contribute to the quality of life of the workers con-
cerned and to improving performance, has consistently emphasized the cen-
trality of employment stability, «the cornerstone of worker protection» in Eu-
ropean Union law® to the point of being able to state that «the basic option,

disciplina europea; Trib. Roma, 15.01.2008, Trib. Napoli, 23.10.2007, Trib. Foggia, 07.04.2008,
in LG, 8, 2008, p. 810 ff, with note by L. Martino, La giurisprudenza di merito sui ‘nuovi’ con-
tratti a termine di poste; Trib. Milano 06.11.2007, Trib. Milano 25.10.2007, Trib. Milano
20.09.2007, Trib. Milano 13.09.

4 The veracity of the assumption is demonstrated by the fact that the Framework Agreement
has been the subject of strong criticism precisely because of the compromising nature of the
choices made. It has been argued, in particular, that the guarantees provided for therein are
characterized by a fundamental fragility (Murray 1999, Ahlberg 1999), and reveal a hypocrit-
ical attitude on the part of the legislator, who is excessively permissive in the area of tempo-
rary work, thus ending up normalizing atypical work without succeeding in preventing inter-
nal deregulation in this area (Bell 2012).

> See CJEU 26.11.2014, Joined Cases C-22/13, C-61/13 to C-63/13 and C-418/13, Raffaella
Mascolo et al c. Ministero dell’Istruzione, dell’Universita e della Ricerca; Fortuna Russo c. Co-
mune di Napoli, Carla Napolitano c. Ministero dell’Istruzione, dell’Universita e della Ricerca par-
agraph 73; CJEU 22.11.2005, C-144/04, Werner Mangold c. Riidiger Helm. paragraph 64; CJEU
04.07.2006, C-212/04, Konstantinos Adeneler e altri c. Ellinikos Organismos Galaktos paragraph
62; CJEU 23.04.2009, Cases C-378/07 to C-380/07, Kiriaki Angelidaki et al c. Organismos Nom-
archiakis Autodioikisis Rethymnis, Charikleia Giannoudi et al c. Dimos Geropotamou, para-
graphs 99 and 105.
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of a strategic nature, is really in favour of stability» (Biagi 1999, p. 17) given
that the directive pursues the aim of «protecting workers from job instabil-
ity»®

3. The regulation of fixed-term employment contract in European
Union law. Brief notes

As far as the Italian legislation is concerned, the discipline of the fixed-term
contract is currently provided by Articles 19 ff. of Legislative Decree no.
81/2015 that, in its original version, has been read as a real radical change in
the regulation of this type of contract for «the elimination of the need to link
fixed-term employment to any objective or subjective reason whatsoever and
the replacement of this substantive requirement with requirements, for the
individual hiring, exclusively temporal»” and quantitative?.

The legislative choice to generalize the principle of the non-causality of
fixed-term contract determined a doubt about its conformity with Clause 5 of
the Framework Agreement annexed to Directive 1999/70/EC.

As is well known, with reference to the possibility of entering into a first
non-causal fixed-term contract introduced for first by Law no. 92/2012, the
prevailing doctrine had affirmed the compliance of such a provision with the
European Union discipline on the basis of the case law of the Cjeu, according
to which, the first fixed-term relationship may well be devoid of objective
reasons and therefore not based on technical or organizational requirements
(Speziale 2012, p. 5)°. In particular, in the well-known Angelidaki judgment!°
the Cjeu had clearly stated that the framework agreement does not require
Member States to adopt a measure requiring each first or single fixed-term
employment contract to be justified by the objective reasons set out in clause
5(a) of the framework agreement, since this type of fixed-term employment
contract does not fall within the scope of clause 5(1) of the Framework Agree-
ment, which relates solely to preventing the misuse of successive fixed-term
employment contracts or relationships, since the objective reasons set out in

¢ Adeneler, cit., paragraph 73.

" The expression is from (Menghini 2015, p. 154).

8i.e., the maximum duration of 36 months of the contract but with the possibility, within the
individual contract, of 5 extensions and the provision of a maximum threshold of workers
that can be hired with a fixed-term contract equal to 20% of the number of permanent work-
ers in force on 1 January of the year of hiring.

9 The assumption, however, has not been shared by some decisions of the Supreme Court.
See Cass. 12985/2008.

10 Angelidaki, cit.
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clause 5(1)(a) of the Framework Agreement relate solely to the renewal of
such contracts or relationships!! .

Legislative Decree n. 81/2015, on the other hand, by generalizing the non-
causality of fixed-term contracts and requiring the mere respect of duration
and quantity limits ended up affirming the full fungibility between the two
contractual types of fixed-term and open-ended employment and adopted a
thesis supported by a minority doctrine (Vallebona e Pisani 2001) that had
been rejected by both national and Eu doctrine and jurisprudence, prevailing
(Voza 2013).

As far as Italian doctrine is concerned, for certain!? this choice represents
a violation of the principle of the open-ended contract as a common form of
employment and runs the risk of determining a proliferation of temporary
employment, with a consequent precariousness of workers’ existence and an
increase in the imbalance between the contractual power of the employer and
the worker; for other these urgent and emergency measures were necessary
to stimulate entrepreneurial initiatives without which there could be no de-
velopment of employment and also appear useful for draining irregular flex-
ibility (Fonzo, Proia e Maresca 2014). Furthermore, although characterized by
temporariness, the fixed-term contract offers greater guarantees than other
far more precarious types of contracts (Pandolfo e Passalacqua 2014, Zilio
Grandi e Sferrazza 2014, Romei 2014) .

Undoubtedly, the abandonment of the “grounds” does not constitute, per
se, a breach of clause 5 of the framework agreement, which, in fact, offers
Member States a set of three different and alternative measures to prevent
abuse arising from the use of successive fixed-term employment contracts or
relationships, namely: a) objective reasons for justifying the renewal of the
aforementioned contracts or relationships; b) the maximum total duration of
successive fixed-term employment contracts or relationships; ¢) the number
of renewals of the aforementioned contracts or relationships.

It is, therefore, clear that the so-called “causal reasons”, attributable to the
objective reasons referred to in subparagraph (a), are only one of the possible
regulatory techniques that can be adopted in an anti-abuse function (and re-
fer, moreover, only to contract renewals and not to the first agreement) and

! Interpretation, moreover, confirmed by the subsequent case law of the CJEU and, in par-
ticular, CJEU 22.01.2020, C-177/18, Almudena Baldonedo Martin c. Ayuntamiento de Madrid, ,
paragraph 70; CJEU 19.03.2020, joined cases C-103/18 and C-429/18, Domingo Sdnchez Ruiz
et al c. Comunidad de Madrid, paragraph 56; CJEU 11.02.2021, C-760/18M.V. et al c. Organis-
mos Topikis Aftodioikisis (OTA) ‘Dimos Agiou Nikolaou’, paragraph 38.

12 In this sense, albeit with different arguments, (Speziale 2012, Gragnoli 2014, Albi 2014,
Alessi 2014, Campanella 2015, Zoppoli 2015).
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may well be counterbalanced by one or both of the other two measures, i.e.
the provision of a maximum total duration of fixed-term relationships and/or
the introduction of a maximum number of renewals of fixed-term contracts
(Preteroti 2014).

This interpretation is, moreover, consistent with the abovementioned
Cjeu’s case law according to which clause 5(1) of the Framework Agreement
imposes an obligation on the Member States to introduce into their legal sys-
tem one or more of the measures set out in its point 1(a) to (c) since Member
States have a margin of discretion in the implementation of Clause 5(1) and
they may choose to introduce one or more of the measures set out in Clause
5(1)(a) to (c), or to equivalent rules in force, and it must therefore be held that
«for the purposes of that implementation, a Member State is entitled to
choose not to adopt the measure referred to in Clause 5(1)(a), or to adopt the
measure referred to in Clause 5(1)(c), or to adopt equivalent rules in force. (a)
of that clause, which consists in requiring that the renewal of successive
fixed-term employment contracts or relationships be justified on objective
grounds’ and to prefer ‘the adoption of one of the measures referred to in
subparagraphs 1(b) and 1(c) of that clause. (b) and (c) of the same clause, re-
lating respectively to the maximum total duration of such successive fixed-
term employment contracts or relationships and to the number of renewals
thereof, or, again, opt for the preservation of an equivalent rule in force, pro-
vided that, whatever the measure actually adopted, the effective prevention
of the abusive use of successive fixed-term employment contracts or relation-
ships is ensured»!®.

In any case, the fears shown by part of the doctrine on the possible conflict
between the domestic discipline of fixed-term work and European Union law
must be considered overcome following the entry into force of the so-called
Dignity Decree!t, which restored the area of non-causality under Law n.
92/2012, allowing the stipulation of a first non-causal fixed-term contract of
a duration not exceeding twelve months and subordinating, instead, renewals
to the existence of the strict conditions set out in Art. 19 of Legislative Decree
n. 81/2015, which may well be subsumed in the “objective reasons” for the

13 CJEU, Angelidaki, cit. par. 93-94; In the same sense Adeneler, cit., par. 101.

4 (Passalacqua 2018, p. 8), according to which Dignity Decree «ends up helping on the level
of the Euro-Union compatibility of the national legislation, since the renewal that is in any
case “justified”, regardless of its duration, incorporates one of the conditions set out in the
well-known clause 5 of the Framework Agreement transposed in Directive 1999/70/EC, which
States are called upon to provide for in order to prevent abuses arising from the use of a
succession of fixed-term employment contracts or relationships».
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justification of contract renewals referred to in subparagraph (a) of clause 5
of the Framework Agreement transposed by the Fixed-term Work Directive.

The subsequent normative changes have, at first, placed side by side with
the impracticable conditions indicated by the law also «specific needs pro-
vided for by collective bargaining agreements»' and, subsequently, com-
pletely overtaken the legal conditions with a complete devolution of the mat-
ter to collective bargaining, called upon to identify the cases of the legitimate
affixing of a term lasting more than twelve months or the renewal or exten-
sion of the contract beyond twelve months!® . Well, these amendments have
intervened in the determination of the content of the so-called “causes” but
have not in the least altered the basic approach, i.e., the principle whereby
the fixed-term contract is non-causal only during the first 12 months and
that, after that period, there must still be a cause, no longer indicated by law
but by collective bargaining. Nor have they broadened the perimeter of non-
causality. The amendments introduced do not therefore determine any inno-
vations in the relationship between Italian national and European Union
rules on fixed-term contracts.

4. The regulation of fixed-term employment contract in European
Union law. Brief notes

Labour law in Algeria is recent, it dates back to the end of the colonial era
when French labour legislation applied to Algerian workers and remained in
force until well after independence, which delayed the emergence of national
labour law (Grandguillot 2015).

With the abandonment of any reference to the socialist nature of the state
and the adherence to the principles of a liberal democracy, the use of fixed-
term contracts has gradually increased in Algeria, due to the greater flexibil-
ity they provide to companies!’.

Law no. 90-11 of 21-04-1990 is the general framework regulating the af-
fairs and problems of individual and collective relations. This law establishes
the permanent contract as a general principle but also provides for excep-
tional cases of the use of fixed-term contracts.

15 Hypothesis added by Article 41-bis, Paragraph 1(a) of Decree Law n. 73/2021, converted
with amendments by Law n. 106/2021. On this point (Maraga 2022, Maresca 2021, Verzaro
2021).

16 Amendment introduced by Article 24, Paragraph 1(a) of Decree Law n. 48/2023, converted
with amendments by Law n. 85/ 2023. On this point see, among many others (Capece 2023).
7 For an exhaustive examination of the matter see (Yacoub 2018).
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In the Algerian legal system, in principle, an employment contract must be
concluded for an indefinite period!?, but it can be concluded for a fixed term
if it falls under one of the cases provided for in Article 12 of Law n. 90-11, as
an exception. Thus, even in Algerian law, the relationship between open-
ended and fixed-term contracts is based on the rule/exception pair.

The open-ended contract does not require a particular form, nor does it
have to be concluded in writing'®.

On the other hand, in the case of fixed-term contracts, the employment
relationship must be fixed for a certain period and the other special condi-
tions imposed by the law in Articles 11 and 12 of Law n. 90-11 must be com-
plied with, i.e. that the contract be concluded within the limits provided for
by law and that the beginning and end of the period be set out in writing in
the contract. Otherwise, the contract must be converted into an open-ended
contract (Yacoub 2017) . The written form is therefore a pillar of its validity.

The cases allowing the parties to provide a fixed term in the employment
contract are listed below:

(a) when the employee is hired to perform a contract linked to non-renew-
able employment or service contracts;

(b) when replacing the holder of a post who is temporarily absent with the
right to retain the post;

(c) when the employing organization needs to carry out periodic work of
a discontinuous nature;

(d) when there is an increase in workload or when seasonal reasons justify
it;

(e) when the activities or works are of limited duration or temporary in
nature.

In the absence of any indication of duration, the contract is deemed to be
of indefinite duration. However, the legislator has not specified the maximum
or minimum duration of this type of contract. It is up to the contracting par-
ties to decide according to the agreed nature of the work.

In addition, the legislator imposed the need to justify the limitation of the
duration and to state this in the written contract. The purpose is to ensure
that the duration of the contract complies with one of the situations provided
for by the law. If the contracting parties agree that the duration of the con-
tract is 18 months, for example, while the activity mentioned in the contract

18 See Article 11 of Law n. 90-11.

19 This is confirmed by Articles 8 and 9 of the Labour Relations Act n. 90-11. Article 8 states
that «The employment relationship shall be established by a written or unwritten contract».
Article 9 provides that «The employment contract shall be drawn up in the form that the
contracting parties agree to adopt».
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lasts only three months, in this case there is a suspicion of manipulation and,
pursuant to Article 14 of Law n. 90-11%, the fixed-term contract may be re-
classified as an open-ended contract, either immediately after an inspection
by the labour inspector, or during the duration of the contract, if the contract
continues to have effect beyond three months of activity and if, during this
period, the duration of the contract is not readjusted.

As far as the renewals are concerned, the current legislation contains no
indication of the number of fixed-term contracts that can be renewed. It does
not address the issue of renewal, either to authorize it or to prohibit it.

Implied renewal was legislated by the repealed Law n. 82-06%', which pro-
vided for the transformation of a fixed-term employment relationship into an
open-ended relationship when the temporary worker continues to work after
the expiry of the prescribed periods without either party requesting the end
of the employment relationship. In this case, there is an employment rela-
tionship of indefinite duration in the absence of writing, until proven other-
wise by the employer, pursuant to Article 11 of Law n. 90-11.

In this sense, the jurisprudence of the Supreme Court states that the num-
ber of renewals does not necessarily lead to the reclassification of the fixed-
term employment contract.

In some specific cases, the legislator has identified the reasons why a fixed-
term contract cannot be renewed after its expiry. These are economic reasons.
In fact, in the event of economic and financial difficulties that force the em-
ployer to reduce the number of employees in order to avoid commercial bank-
ruptcy and allow him to continue the activity of his institution, the legislator
requires the employer to follow social measures in order to avoid the dismis-
sal of employees for economic reasons.

One of these measures, in accordance with Article 08 of Legislative Decree
n. 94-0922 on job preservation and the protection of workers at risk of invol-
untary redundancy, is the ban on renewing fixed-term contracts. This meas-
ure is applied simultaneously with other social measures in order to avoid or
reduce as much as possible the number of actual redundancies resulting from
downsizing for economic reasons.

20 Article 14 of Law n. 90-11 states: «Without prejudice to the other effects of the law, an
employment contract concluded for a fixed term in violation of the provisions of this law
shall be deemed to be an employment contract of indefinite duration».

2 Law n. 82-06 of 27.02.1982.

22 Legislative Decree n. 94-09 of 26.05.1994, on job preservation and protection of employees
in danger of losing their jobs involuntarily, JORA No 34 of 28.05.1994.
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In Algeria, the control of labour law, the purpose of which is to make this
right effective, has the originality of being of two types. The first is adminis-
trative (labour inspectorate), the second judicial (Roy 2012).

The role of the labour inspector is to ensure compliance with labour legis-
lation. To this end, they ensure that the fixed-term contract binding the
worker to the employer has been concluded in the cases provided for by the
law and to record any violations. Inspectors also provide advice and organize
conciliation in order to prevent and resolve disputes.

Article 12 bis of Law n. 90-11, added by Ordinance no. 96-21% | states that
the labour inspector with territorial jurisdiction shall ascertain that the fixed-
term employment contract has been concluded for one of the cases expressly
provided for in Article 12 of this Law and that the duration of the contract
corresponds to the activity for which the worker has been hired. Article 12 of
Act no. 90-03 of 06.02.1990 on Labour Inspection? states that when the la-
bour inspector observes a flagrant violation of mandatory provisions of laws
and regulations, he shall require the employer to comply with them within a
period not exceeding eight days and, in case of failure he/she shall draw up a
report and refer the matter to the competent court, which shall rule at the
first hearing with a decision that shall be enforceable notwithstanding any
opposition or appeal.

One of the tasks assigned to the labour inspector is to check whether the
duration of the fixed-term contract corresponds to the activity for which the
employee was hired. This gives rise to two possibilities:

(a) if the agreed period is longer than the duration of the activity in ques-
tion, the contract is considered to be in breach of the terms of the fixed-term
contract;

(b) if the agreed period is shorter than the duration of the activity in ques-
tion, in which case there is no problem since this is a contractual right, pro-
vided that there is no violation of the law, and this does not prevent the re-
newal of the contract to cover the activity provided for in Article 12 of Law
no. 90-11, as amended and supplemented.

In the event of violation, the labour inspector will require the employer to
cease it within a period not exceeding 8 days.

In addition to the inspection, the control on the use of fixed-term contracts
is carried out by the judicial power. The role of the judge is of great im-
portance because he/she exercises real control over the appropriateness of
using fixed-term employment contracts.

B 0rd. n. 96-21 0f 09.07.1996, amending Act n. 90-11, JORA n. 43 of 10.07.1996.
24 Law n. 90-03 of 06.02.1990, concerning labour inspection, JORA n. 06 of 07.02.1990.
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The law organizes fixed-term contracts and the reasons for their fixed du-
ration but does not specify minimum or maximum limits. It may allow the
judge to make an estimate if the period specified in the employment contract
is fixed for the reason stated in the contract. The court must use a number of
evaluation criteria to determine whether the duration of the fixed term con-
tract corresponds to the reason specified in the contract. The danger is a con-
tradictory jurisprudence, since this is a question of fact that falls within the
discretionary power of the judge alone.

The violation of the legal provisions governing fixed-term contracts has
the legal effect of a breach of the peremptory rules of the law and is subject
to sanctions, so as to protect the rights of the parties to the contract against
any violation or abuse.

As a consequence of this violation, the law presupposes two sanctions, (i)
one civil, which focuses on the change from one regime to another, and (ii)
the other criminal, which consists of imposing a criminal sanction on anyone
who violates the law governing fixed-term contracts.

In particular:

(i) failure to comply with the legal conditions applicable to fixed-term
contracts is subject to the civil sanctions provided for in Article 14 of Law no.
90-11, which refers to the reclassification of the contract from temporary to
indefinite. The other civil sanction consists in compensating the employee
for the damage caused by the employer, both material and moral, in accord-
ance with the general rules set out in the Civil Code;

(ii) the judicial authority has the power to impose criminal sanctions for
concluding fixed-term contracts in breach of the law pursuant to Article 146a
of Law no. 90-11, which states: «Any breach of the provisions of this Law re-
lating to the use of fixed-term contracts outside the cases and conditions ex-
pressly provided for in Articles 12 and 12a of this Law shall be punished by a
fine of between DA 1,000 and DA 2,000, applied for as many times as the num-
ber of breaches».

5. Concluding remarks on the compatibility of the Algerian disci-
pline of fixed-term work with the European Union one.

With regard to the compatibility of the Algerian discipline with the anti-
abuse framework of Directive 1999/70/EC, several potential critical aspects
can be raised.

First of all, it should be noted that, the Algerian legislation on fixed-term
employment has introduced only one of the measures provided for by the Eu-
ropean Union legislature to prevent abuse arising from the use of successive
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fixed-term employment contracts or relationships, namely, the measure pro-
vided for in clause 5(a) of the Framework Agreement, i.e. the necessary exist-
ence of objective reasons for justifying the renewal of such contracts or rela-
tionships. In truth, in Algerian law, the obligation of causal justification for
the imposition of the term exists not only in the case of renewal but also for
the conclusion of the first fixed-term contract between the parties.

On the other hand, the measures referred to in subparagraphs (b) and (c)
of clause no. 5 are absent.

This element does not, in itself, determine a conflict between Algerian and
Euro-Union regulations. As already pointed out, in fact, the three regulatory
measures that can be adopted in an anti-abuse function indicated in clause
5(a), (b) and (c) are alternatives and the absence of one may well be counter-
balanced by one or both of the other two measures. In the present case, the
absence of limits on the total maximum duration of fixed-term relationships
and on the maximum number of renewals of fixed-term contracts is counter-
balanced by the requirement of a ‘causal reason’ for both the conclusion of
the first fixed-term contract and for any renewals.

This interpretation is, moreover, consistent with the Cjeu’s case law ac-
cording to which, for the conclusion of successive fixed-term employment
contracts or relationships, clause 5(1) of the Framework Agreement, which
aims in particular to prevent abuse arising from their use, imposes an obliga-
tion on the Member States to introduce into their legal order one or more of
the measures set out in clause 5(1)(a) to (c).

Moreover, Algerian law, like the Framework Agreement, contains the prin-
ciple of the primacy of the employment contract of indefinite duration over
which the exceptional nature of fixed-term contracts is affirmed.

In the writer’s opinion, however, the compatibility between Algerian and
Eu regulations is only formal. If one goes beyond the formalistic aspect, in
fact, it emerges that the North African country’s discipline is not such as to
guarantee, as required by the Cjeu, the effective prevention of the abusive use
of successive fixed-term employment contracts or relationships. In fact, there
are no limits on the maximum duration of fixed-term relationships between
the same employer and the same employee and, if new reasons are repeated
over time, the employment relationship can continue for years between the
same parties without ever being stabilized in an open-ended contract. More-
over, the reasons formulated by the legislator are very broad, especially the
one referring to the increase in the workload for the employer, and this can
lead to a constant repetition of fixed-term contracts with excessive sacrifice
for employment stability. Equally unregulated is the extension of fixed-term
contracts, which could also lead to an excessive extension in time of the
fixed-term employment relationship. Moreover, there are no limits on the
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number of extensions and renewals, nor is there a quantitative limit requiring
the employer to limit the number of fixed-term employees out of the total
workforce employed.

Moreover, in Algerian law, there do not seem to be any explicit provisions
on the non-discrimination of fixed-term workers, nor any rules imposing re-
porting and information obligations on permanent vacancies, and this short-
coming also leads to an element of conflict with the European framework.
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